So, investment definition is restricted by enterprise in the host state. The word enterprise is defined as " (i) any legal entity constituted, organised and operated in compliance with the Law of the Host State, including any company, corporation, limited liability partnership or a joint venture; and (ii) having its management and real and substantial business operations in the territory of the host State." 5 It is pertinent to mention herein that the word real and substantial business connections have been used intentionally to focus on those enterprises, which carries substantial activities. However, under the draft BIT, it is clearly defined as " an Enterprise to have, without exception, all the following elements: (i) made a substantial and long-term commitment of capital in the Host State; (ii) engaged a substantial number of employees in the territory of the Host State; (iii) assumed entrepreneurial risk; (iv) made a substantial contribution to the development of the Host State through its operations along with transfer of technological know how, where applicable; and (v) carried out all its operations in accordance with the Law of the Host State."
6 It has been further defined that what is excluded from the definition of real and substantial connections. It says that "Real and substantial business operations" do not include: (i) objectives/strategies/arrangements, the main purpose or one of the main purposes of which is to avoid tax liabilities; (ii) the passive holding of stock, securities, land, or other property; or (iii) the ownership or leasing of real or personal property used in a trade or business." 7 Further, the model BIT clearly list the excluded items from the meaning of investment. It says that "Investment does not include the following assets of an Enterprise: (i) any interest in debt securities issued by a government or government-owned or controlled enterprise, or loans to a government or government-owned or controlled enterprise; (ii) any pre-operational expenditure relating to admission, establishment, acquisition or expansion of the Enterprise that is incurred before the commencement of substantial and real business operations of the Enterprise in the Host State; (iii) portfolio investments; (iv) claims to money that arises solely from commercial contracts for the sale of goods or services; (v) Goodwill, brand value, market share or similar intangible rights; (vi) claims to money that arise solely from the extension of credit in connection with any commercial transaction referred to in (v) above; (vii)an order or judgment sought or entered in any judicial, regulatory, administrative, or arbitral proceeding; (viii) any other claims to money that do not involve the kind of interests or operations set out in the definition of Investment in this Treaty." 8 Further, a holding company or an investment company shall not be considered an Investment nor shall such companies be considered as protected assets of an Investment.
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Under U.S. model BIT investment is defined as "investment" means every asset that an investor owns or controls, directly or indirectly, that has the characteristics of an investment, including such characteristics as the commitment of capital or other resources, the expectation of gain or profit, or the assumption of risk. Forms that an investment may take include: 10 (a) an enterprise; (b) shares, stock, and other forms of equity participation in an enterprise; (c) bonds, debentures, other debt instruments, and loans;( it includes Some forms of debt, such as bonds, debentures, and long-term notes, are more likely to have the characteristics of an investment, while other forms of debt, such as claims to payment that are immediately due and result from the sale of goods or services, are less likely to have such characteristics.) (d) futures, options, and other derivatives; (e) turnkey, construction, management, production, concession, revenue-sharing, and other similar contracts; (f) intellectual property rights; (g) licenses, authorizations, permits, and similar rights conferred pursuant to domestic law; (It will include Whether a particular type of license, authorization, permit, or similar instrument (including a concession, to the extent that it has the nature of such an instrument) has the characteristics of an investment depends on such factors as the nature and extent of the rights that the holder has under the law of the Party. Among the licenses, authorizations, permits, and similar instruments that do not have the characteristics of an investment are those that do not create any rights protected under domestic law. For greater certainty, the foregoing is without prejudice to whether any asset associated with the license, authorization, permit, or similar instrument has the characteristics of an investment.) 11 Investor is defined under U.S model BIT as ""investor of a Party" means a Party or state enterprise thereof, or a national or an enterprise of a Party, that attempts to make, is making, or has made an investment in the territory of the other Party; provided, however, that a natural person who is a dual national shall be deemed to be exclusively a national of the State of his or her dominant and effective nationality."
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Under Indian Model BIT, investor is defined as "investor" means a natural or juridical person of a Party, other than a branch or representative office, that has made an investment in the territory of the other Party; For the purposes of this definition, a "juridical person" means: (a) a legal entity that is constituted, organised and operated under the law of that Party and that has substantial business activities in the territory of that Party; or (b) a legal entity that is constituted, organised and operated under the laws of that Party and that is directly or indirectly owned or controlled by a natural person of that Party or by a legal entity mentioned under sub clause (a) herein. 13 So, in the definition of investment and investor, the difference of ideas is most problematic. It is important as whose interest is being protected and what kinds of investments are protected. As mentioned above, U.S. model focus on asset based definition including property ( movable and immovable), Intellectual Property Rights, securities and contractual transactions. Whereas the Indian model BIT investment definition is focussed on enterprise including long-range investment and substantial business activities.
Thus in U.S. model BIT, even a small investment with minimum capital and few number of persons are protected, under Indian Definition, it will not be covered. Further, the Indian Model BIT excludes portfolio investments, government debt securities , commercial contracts , goodwill and other intangible assets of an enterprise. So, the focus on two countries on two different aspects makes it difficult to negotiate.
However , the major bone of contention is IPR related issues and portfolio investment. While U.S. wants greater protection of IPR and portfolio investment under definition of investment , India would not be willing to show flexibility by enlarging the scope of investment.
Subject Matter excluded from the treaty
As stated earlier, India lost the case before the international Tribunal against Australian companies and Vodafone dispute has impacted a lot in the drafting of this model BIT. Further, it has been influenced by increasing compulsory licensing and Intellectual Property Rights ( Hereinafter referred as IPR) . Accordingly, in model BIT following things are excluded. It says that "This Treaty shall not apply to (i) government procurement. (ii) subsidies or grants provided by a Party. (iii) services supplied in the exercise of governmental authority by the relevant body or authority of a Party. For the purposes of this Treaty, a service supplied in the exercise of governmental authority means any 11 Ibid.
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Ibid, Article 1. 13 Supra Note 4, Art 1.5. service which is supplied neither on a commercial basis nor in competition with one or more service suppliers. (iv)any taxation Measure. Where a Host State asserts as a defence that conducts alleged to be a breach of its obligations under this Treaty is a subject matter of taxation which is excluded by this Article from the scope under this Treaty, any decision of the Host State, whether before or after the commencement of arbitral proceedings, shall be non-justiciable and it shall not be open to any arbitration tribunal to review any such decision. (v) the issuance of compulsory licenses granted in relation to intellectual property rights, or to the revocation, limitation or creation of intellectual property rights, to the extent that such issuance, revocation, limitation or creation is consistent with the Law of the Host State. (vi)any commercial contract or agreement between a Party and an Investment or an Investor with respect to its Investment. Any dispute arising under such contract or agreement shall only be resolved in accordance with the dispute settlement procedure specified in such contract or agreement and if no such procedure is specified, the applicable Law of the Host State. Such disputes shall not be brought before a tribunal under Article 14 or Article 15 of this Treaty under any circumstance." 14 In U.S. model BIT, the definition of investment includes IPR, compulsory licences and authorizations, permits, and similar rights conferred pursuant to domestic law. So, it would be unlikely that U.S. will agree on Indian model of BIT.
MFN and National Treatment Clause
Modern BIT"s are concluded with these two important clauses. Under MFN clause, a country agrees to accord same treatment to the foreign investors as it is giving to any third country and under National treatment clause, a country agrees to accord same treatment to the foreign investors as that of its investors. In the case of White Industries case, it was observed by the International Tribunal that "White Industries could borrow the "effective means" provision present in the India-Kuwait BIT by relying on the MFN provision of the India-Australia BIT."
15 India had a bitter experience with this clause in this case. Accordingly, the Indian model BIT provides for national treatment only. MFN Clause is not present in model Indian BIT.
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On national Treatment, Article 4.1 says that "Each Party shall not apply to Investments, Measures that accord less favourable treatment than that it accords, in like circumstances, to domestic investments with respect to the management, conduct, operation, sale or other disposition of Investments in its territory." 17 Article 4.2 says that "A breach of Article 4.1 will only occur if the challenged Measure constitutes intentional and unlawful discrimination against the Investment on the basis of nationality."
18 Further, the concept of national treatment was further restricted by mentioning that "This Article shall not apply to any Law or Measure of a Regional or local Government and Exercises of discretion, including decisions regarding whether, when and how to enforce or not enforce a Law shall not constitute a violation of this Article provided such decisions are taken in furtherance of the Law of the Host State "
19 . Further, Grounds like public health, environment and safety are added in existing ground of public policy for considering non-violation of this idea.
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Under U.S. model BIT, Article 3 provides National treatment clause. It says that "Each Party shall accord to investors of the other Party treatment no less favourable than that it accords, in like circumstances, to its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory." It further says that "Each Party shall accord to covered investments treatment no less favourable than that it accords, in like circumstances, to investments in its territory of its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments. 3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect to a regional level of government, treatment no less favourable than the treatment accorded, in like circumstances, by that regional level of government to natural persons resident in and enterprises constituted under the laws of other regional levels of government of the Party of which it forms a part, and to their respective investments.
21
Article 4 of U.S. BIT provides for Most favoured nation treatment. It says that "Each Party shall accord to investors of the other Party treatment no less favourable than that it accords, in like circumstances, to investors of any non-Party with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory. 2. Each Party shall accord to covered investments treatment no less favourable than that it accords, in like circumstances, to investments in its territory of investors of any non-Party with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.
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It further says that " No Party shall subject investments made by investors of the other Party to measures which constitute a violation of customary international law through: (i) Denial of justice in any judicial or administrative proceedings; or (ii) fundamental breach of due process; or (iii) targeted discrimination on manifestly unjustified grounds, such as gender, race or religious belief; or (iv)manifestly abusive treatment, such as coercion, duress and harassment. Each Party shall accord in its territory to investments of the other Party and to investors with respect to their investments full protection and security. For greater certainty, "full protection and security" only refers to a Party"s obligations relating to physical security of investors and to investments made by the investors of the other Party and not to any other obligation whatsoever." 23 So, the U.S. model BIT contains a Most Favoured Nation (MFN) provision and investor friendly National Treatment Clause , which is also present in most of the standard BIT ,but Indian Model does not provide MFN status . Even national treatment clause is also very restrictive. U.S will not like to accept the same concept in the treaty .Indian multinational presence is not much in U.S. so for India it is difficult to initiate the process of giving MFN status to anyone. However, India has entered into BIT with U.K . Containing MFN clause. So it is expected that India will be agreed for MFN Clause.
Expropriation
Expropriating is the most important concept in BIT . The investment made by the investor should be immune from any sort of expropriation.
Indian model BIT provides that "Neither Party may nationalize or expropriate an investment of an investor (hereinafter "expropriate") of the other Party either directly or through measures having an effect equivalent to expropriation, except for reasons of public purpose, in accordance with the due process of law and on payment of adequate compensation. Further, action taken by a Party in its commercial capacity shall not constitute expropriation and nondiscriminatory regulatory actions by a Party that are designed and applied to protect legitimate public welfare objectives such as public health, safety, and the environment shall not constitute expropriation.
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Under U.S. model BIT, Art 6 provides that " Neither Party may expropriate or nationalize a covered investment either directly or indirectly through measures equivalent to expropriation or nationalization ("expropriation"), except: (a) for a public purpose; (b) in a non-discriminatory manner; (c) on payment of prompt, adequate, and effective compensation (d) in accordance with due process of law and Minimum Standard of Treatment." 27 it further provides that " the compensation referred to in paragraph (c) shall: (a) be paid without delay; (b) be equivalent to the fair market value of the expropriated investment immediately before the expropriation took place ("the date of expropriation"); (c) not reflect any change in value occurring because the intended expropriation had become known earlier; and (d) be fully realizable and freely transferable. 3. If the fair market value is denominated in a freely usable currency, the compensation referred to in paragraph 1(c) shall be no less than the fair market value on the date of expropriation, plus interest at a commercially reasonable rate for that currency, accrued from the date of expropriation until the date of payment. 4. If the fair market value is denominated in a currency that is not freely usable, the compensation referred to in paragraph 1(c) -converted into the currency of payment at the market rate of exchange prevailing on the date of payment -shall be no less than: (a) the fair market value on the date of expropriation, converted into a freely usable currency at the market rate of exchange prevailing on that date, plus (b) interest, at a commercially reasonable rate for that freely usable currency, accrued from the date of expropriation until the date of payment." 28 Further, Art 21 provides that "Article 6 [Expropriation] shall apply to all taxation measures, except that a claimant that asserts that a taxation measure involves an expropriation may submit a claim to arbitration under Section B only if: (a) the claimant has first referred to the competent tax authorities21 of both Parties in writing the issue of whether that taxation measure involves an expropriation; and (b) within 180 days after the date of such referral, the competent tax authorities of both Parties fail to agree that the taxation measure is not an expropriation." 29 So, taxation related dispute is not covered under Indian BIT but covered under U.S. BIT . The Indian model completely excludes taxation from the purview of the BIT. India has already faced problems in the cases Vodafone and Cairn Energy, where these two companies have brought claims against India for imposing taxes retrospectively. However, in the U.S. model, foreign investors can assert claims that taxation measures, such as confiscatory taxation, involve an expropriation of foreign investment.So, India would not like to enter into BIT which includes tax disputes as part of investment and U.S would not accept the exclusion of tax from the investment. Both the countries are expected to be flexible to make BIT a reality.
Dispute Resolution Mechanism
Dispute resolution mechanism is most important part of BIT as local courts are not preferred by an international investor. It is believed that local courts and tribunals are the extensions of country sovereign power so they can't not work independently. Further, they are biased with the investors of local country and it does not has the expertise to solve problems of international investment law. Accordingly, most BIT supports for adjudication of disputes by international tribunal and law of third country law or international law .
Indian BIT is very restrictive with respect to the jurisdiction of an international tribunal in international investment disputes. Indian BIT provides for establishment of a tribunal under this chapter to decide such disputes arising out of an alleged breach of an obligation of a Party. But the Tribunal constituted under this Chapter shall not have the jurisdiction to (i) review the merits of a decision made by a judicial authority of the Parties; or (ii) accept jurisdiction over any claim that is or has been the subject of an arbitration under Art 15 .
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Art 14.3 provides for Exhaustion of Local Remedies, Notice and Consultation process before the filing of the claim to the international tribunal . It says that " (i) The Investor or Investment must first submit its claim before the relevant domestic courts or administrative bodies of the Host State for the purpose of pursuing domestic remedies. Such claim must be submitted within one (1) year from the date on which the Investor or Investment first acquired, or should have first acquired, knowledge of the Measure in question and knowledge that the Investment, or the Investor with respect to its Investment, had incurred loss or damage as a result. (ii) If a. after exhausting all judicial and administrative remedies relating to the Measure underlying the claim, no resolution has been reached satisfactory to the Investor or Investment; orb. having diligently pursued domestic remedies, the Investor or Investment has determined and can establish that continued pursuit of domestic relief would be futile because (1) there are no reasonably available domestic legal remedies capable of providing any relief for the dispute concerning the underlying Measure, or (2) that the process for obtaining legal relief provides no reasonable possibility of such relief in a reasonable period of time.
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So, Indian BIT now makes it mandatory to exhaust local remedy before filing the claims.
Whereas U.S BIT Article 23 provides " In the event of an investment dispute, the claimant, and the respondent should initially seek to resolve the dispute through consultation and negotiation, which may include the use of non-binding, third-party procedures. "
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However under Article 24, In the event that a disputing party considers that an investment dispute cannot be settled by consultation and negotiation: (a) the claimant, on its own behalf, may submit to arbitration under this Section a claim (i) that the respondent has breached (A) an obligation under Articles 3 through 10, (B) an investment authorization, or (C) an investment agreement; and (ii) that the claimant has incurred loss or damage by reason of, or arising out of, that breach; and (b) the claimant, on behalf of an enterprise of the respondent that is a juridical person that the claimant owns or controls directly or indirectly, may submit to arbitration under this Section a claim (i) that the respondent has breached -27 -(A) an obligation under Articles 3 through 10, (B) an investment authorization, or (C) an investment agreement; and (ii) that the enterprise has incurred loss or damage by reason of, or arising out of, that breach, provided that a claimant may submit pursuant to subparagraph (a)(i)(C) or (b)(i)(C) a claim for breach of an investment agreement only if the subject matter of the claim and the claimed damages directly relate to the covered investment that was established or acquired, or sought to be established or acquired, in reliance on the relevant investment agreement."
33 However, at least 90 days before submitting any claim to arbitration under this Section, a claimant shall deliver to the respondent a written notice of its intention to submit the claim to arbitration ("notice of intent"). The notice shall specify: (a) the name and address of the claimant and, where a claim is submitted on behalf of an enterprise, the name, address, and place of incorporation of the enterprise; (b) for each claim, the provision of this Treaty, investment authorization, or investment agreement alleged to have been breached and any other relevant provisions; (c) the legal and factual basis for each claim; and (d) the relief sought and the approximate amount of damages claimed. 3.
Provided that six months have elapsed since the events giving rise to the claim, a claimant may submit a claim referred to in paragraph 1: (a) under the ICSID Convention and the ICSID Rules of Procedure for Arbitration Proceedings, provided that both the respondent and the non-disputing Party are parties to the ICSID Convention; (b) under the ICSID Additional Facility Rules, provided that either the respondent or the non-disputing Party is a party to the ICSID Convention; (c) under the UNCITRAL Arbitration Rules; or (d) if the claimant and respondent agree, to any other arbitration institution or under any other arbitration rules.
So, the dispute resolution mechanism also varies in the model BIT of two countries. In India, without exhausting the local remedies, another party cannot proceed for international arbitration. However, in U.S a party can directly approach the international tribunal after the expiry of some time. Indian Model BIT lays emphasis on adjudication by local courts. U.S. is aware of the ground reality of pending litigations before Indian courts. So, U.S. would not be agreeing to this clause. At the same time, Indian would not want international tribunals to take charge before exhausting the local remedies. Both the parties are again required to take a flexible approach on this. However, India may propose of special courts or tribunals to adjudicate the disputes between India and U.S. recently brought Commercial Courts Act, 2015, would further help in speedy disposal of commercial disputes.
Conclusion
So, the differences between the two countries can be through the process of negotiations. U.S. needs to tilt towards Indian concern with respect to IPR related issues , compulsory licensing and portfolio investments , whereas, India has to grant MFN status as that of U.K. and remain flexible towards substantial investment . India can define investment in terms of capital or turnover rather than focusing entirely on substantial business activities covering manpower and enterprise-based approach. On the issues of Compulsory licensing, MFN Status, Taxation, and Dispute resolution mechanism, the two countries will have to find the common ground on mutual understanding , benefit and long term goals. It will also depend on what India nd U.S. are getting from each other. Both the parties have to search for the mutually acceptable pathway .
